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Introduction





The Licensing Act gained Royal Assent on 10 July 2003.  It represents the biggest shake up of licensing law this country has ever seen.  For the first time there will be a unified system of premises and alcohol licensing which will be administered by the local licensing authority, Bristol City Council. The council must set up a new licensing committee as part of these changes. The change is not simply one of who does the job.  The nature of the legislation governing licensing has changed fundamentally.  





Most of the existing regulatory legislation relating to liquor, entertainment and late night refreshment licensing gives wide discretion to the Magistrates and Councils responsible for it.  This legislation will be repealed and replaced with a new licensing regime which has been described as “de-regulatory”.  In practice this means much less discretion for the Council than was the case under  the previous legislation. There is no longer an ability to grant permission for certain activities at times they set within the constraints of the law.  Providing a proper application is made, the new Licensing committee will be obliged to grant permission for what is sought unless satisfied, after considering  “relevant representations”, that it is necessary for the achievement of licensing objectives that the application should be refused or granted subject to modified conditions.  Relevant representations are representations made by defined persons and bodies which are received within fixed timescales.  





A briefing note outlining the main provisions of the Act is attached at 


Appendix A.





As might be expected the shift away from the discretion previously enjoyed by the regulators places much greater responsibility on applicants themselves.  It also places responsibilities on defined statutory bodies/persons and/or those living in the vicinity to make their representations in a timely fashion.  It should be appreciated that in many cases a late representation will mean the Council will have had no option in law but to grant the licence sought, even if those making the decision themselves feel the application to be problematic. 





By way of example, where no relevant representations are made on an application for a premises licence, the Council may only attach conditions which are in line with the applicant’s operating schedule.  Those conditions can only be modified where relevant representations are received and where the council needs to modify them to promote the licensing objectives. 





It will therefore be appreciated that the council can only operate the regime effectively if, among other things,  applicants adopt a responsible approach in their applications and representations upon applications are received on time.    





The Act requires the Council to carry out its licensing functions with a view to promoting the following specific objectives - “the licensing objectives”: 





·	The prevention of crime and disorder;


·	Public safety;


·	The prevention of public nuisance; and


·	The protection of children from harm.





The Council must also have regard to guidance issued by the secretary of state (http://www.culture.gov.uk/global/publications/archive_2004/guidance_issued_under_section_182_of_the_licensing_act_2003.htm) and to its own statement of licensing policy.  The proposals the Council is consulting upon in developing that policy are contained in the draft policy set out on the following pages. 





The importance of the Bristol Licensing Policy, in ensuring that local circumstances are taken into account in the decision making process of the Council (and by the courts in any appeal), should not be underestimated.





Through this Policy the Council hopes that local people and visitors to Bristol will be able to enjoy their leisure time safely without fear of violence, intimidation or disorder while at licensed premises. In addition, and in response to concerns about the impact of longer trading hours on behaviour and disturbance at night, we propose giving the protection of local residents a central place in our strategy.





In terms of regulation, our aim is to target those premises which are causing problems within our communities and to apply a lighter touch for the majority of businesses and community activities, which enhance peoples’ lives by providing worthwhile opportunities for the enjoyment of leisure time without having a negative impact. Premises that produce disorder, or threaten public safety, or generate public nuisance, or threaten the well being of our children will be targeted for enforcement action.





An effective Licensing Policy, alongside other initiatives, will work towards promoting the positive aspects of deregulation under the Act, such as promoting tourism, increasing leisure provision and encouraging the regeneration of both the city centre and local centres, as well as controlling the negative impacts such as increase in noise, nuisance, anti-social behaviour and crime and disorder. 





Bristol is a major regional entertainment centre and regularly attracts in excess of 30,000 people into the city centre at weekends. The main entertainment areas are located within Harbourside, the Old City, Whiteladies Road and Gloucester Road, however there are also local entertainment centres within areas such as Bedminster, Shirehampton and Westbury on Trym. There are also licensed venues located in predominantly residential areas. Therefore a key issue for the Council to address will be to achieve a balance that ensures the promotion of the licensing objectives across a variety of urban settings. Bristol has a rich mix of cultural diversity, epitomised by events such as the St Pauls Carnival, which contributes to a vibrant leisure scene and night time economy. The Council is keen to promote the cultural life of Bristol and so licensing will be approached with a view to encouraging forms of licensable activity consistent with the licensing objectives.





This proposed policy builds on the work presently carried out by the Council to maintain Bristol as a dynamic, innovative and attractive place to live, work and relax. The proposals have been prepared to promote the four licensing objectives and to be consistent with other local relevant policies and strategies developed by the Council. The Council wishes to secure proper integration with local crime prevention, planning, transport, tourism and cultural strategies by ensuring the licensing statement is consistent with the aims and objectives of these strategies.





We are consulting widely on our Policy with existing licence holders, business and residents in Bristol. Your comments are actively sought and welcomed by the Council.  The Council will take those views into account when determining Bristol’s policy with respect to the exercise of its licensing functions.  





Once the policy is agreed it will be published by the Council; this must be done before 7 January 2005, one month before the main provisions of the Act commence.





The Act requires the Council to review the licensing policy at least every 3 years. All reviews will be subject to further consultation with stakeholders and any revised policy will be published. 








�
Purpose and Scope.





The Licensing Authority for Bristol (‘the Council’) makes this Statement of Licensing Policy in accordance with section 5 of the Licensing Act 2003. (“The Act”)





The Policy sets out how Bristol will exercise its licensing functions.  Licensing functions are the duties and powers of the Council in its capacity as “the Licensing Authority”.  The vast majority of licensing functions cannot be undertaken by the Council itself, or by its Executive, but are the responsibility of a special committee which must be established by the Council. The responsibilities and powers are detailed in the Act.  This new statutory Licensing Committee will comprise between ten and fifteen councillors appointed by the Licensing Authority, i.e. the Council.  





The law does not allow the Licensing Committee to be responsible for consulting upon and determining this statement of licensing policy.  This draft policy will be considered by all of Bristol’s Councillors at a full council meeting on      





The new Licensing Committee will be directly responsible for most of the Licensing Functions. These include the following activities that are required to be licensed under The Act (“licensable activities”):





·	The retail sale of alcohol:  including licensing of individuals, premises, wholesale of alcohol to members of the public and purchases via the internet or mail order.





·	The supply of alcohol to members of registered clubs





·	The provision of regulated entertainment in the presence of an audience: (Regulated entertainment includes film exhibitions; performances of a play; indoor sporting events; boxing or wrestling events; live music performances; playing of recorded music; dance performances; provision of facilities for making music and provision of dance facilities)





·	The licensing of activities on a temporary basis (temporary event notices)





·	The provision of late night refreshment: (Supply of hot food or drink from premises from 23.00 to 5.00 hours the following day).





The word “Licence” in this policy includes all certificates, temporary event notices and other permissions which can be given under the Act.  All references to “The Licensing Committee” in this document mean the committee established under section 6 of the Act, including the sub committees and officers who are authorised by that Committee to exercise licensing functions.  (From time to time other Council bodies may be able to exercise licensing functions and this policy also applies when those bodies are making licensing decisions)





The Act requires the Council to actively seek the views of the following persons upon the proposals contained in this policy:





-	The Chief Officer of Police;


-	The Fire authority;


-	such persons as the Council considers to be representative of holders of existing licences, namely:


-	a justices licence;


-	a canteen licence;


-	a Private Place of entertainment licence;


-	a theatre licence;


-	a late night refreshment house licence;


-	a public entertainments licence;


-	a cinema licence;


-	such other persons as the Council considers to be representative of businesses and residents in Bristol.





That is the act expects the council to consult the Police, the fire authority and people who are representative of other groups recognised in the Act as having a special interest in the licensing policy.  In this policy those with a special interest are called “stakeholders”





The Council is however able to go beyond the minimum statutory requirements.  It has decided to do so.  It is therefore actively seeking the views of all stakeholders on its proposals and not just persons who are representative of them.





The Council extends its thanks to all of those who take the time to make their views known on its proposed policy.  A full list of all of those who do so will be  published with the policy  once it has been determined.





The Council’s legal obligations


There are a number of statutory provisions which apply to every action the Council takes as a public authority.  These include, for example:





-	its duty to have regard to the interest of Bristol’s council tax payers;


-	its Human Rights Act obligations;


-	its  duty to have due regard to the need to promote race equality and to the need to eliminate unlawful race discrimination.


-	


The Licensing Act itself places a specific obligation on the Licensing Authority  to carry out its licensing functions with a view to promoting the four licensing objectives, namely:





·	the prevention of crime and disorder


·	public safety


·	the prevention of public nuisance


·	the protection of children from harm.





The Council is committed to fulfilling all of its obligations when exercising Licensing Functions.





The Council will consider the use of its full range of powers in order to do so.  It will engage all relevant responsibilities, including planning controls, transport controls and crime and disorder policies. Accordingly the Council will enter appropriate partnership arrangements, working closely with the police, the fire authority, local businesses, community representatives and local people in meeting these objectives.





In developing this policy, the Council seeks to achieve the right balance between the achievement of the licensing objectives, the commercial interests of licence holders and the promotion of Bristol as a regional centre and tourist attraction.








The Four Licensing Objectives





Prevention of Crime and Disorder





The Council will expect the applicant to detail in their operating schedule the steps proposed to secure the prevention of crime and disorder on and in the vicinity of the premises. Responsible applicants will ensure proper regard in their operating schedule to the location, character and condition of the premises, the nature and extent of the proposed use and the persons likely to be attracted to the premises.  





The Council considers the licence holder must take steps to control excessive consumption and drunkenness on relevant premises in order to reduce the risk of anti-social behaviour occurring on the premises and elsewhere after customers have departed.





The Secretary of State's guidance states that, where appropriate, conditions should be imposed requiring that all glasses used on the premises should be made of plastic or toughened glass or that bottles should not be allowed to pass across the bar. The guidance states that Licensing Committees would need to give careful consideration with regard to the location and style of the venue when assessing whether such a condition was necessary.  In Bristol there have been a number of serious glass related injuries in and around licensed premises such as may make the imposition of such a condition necessary for the promotion of public safety.








The Government has recently produced an Alcohol Harm Reduction Strategy


to tackle the problems caused by alcohol misuse. The strategy recognises the problems caused by binge drinking and seeks to establish partnerships with the drinks industry to help address the problems. One of the key factors that concerns the Council is the promotion of cheap drinks. The Council will work with the police and licensees to encourage good practice in this area and will aim to seek a balance between achieving the crime and disorder objective and recognising the commercial interests of licensees. In considering licence applications, the Council will also have regard to the following:





·	any representations made by the Police, or other relevant agency or the training given to staff in crime prevention measures appropriate to those premises





·	the physical security features installed in the premises. This may include matters such as the position of cash registers, where alcohol is stored in ‘off-licences’, the standard of CCTV that is installed, adequate lighting, metal detection and search facilities or the use of plastic bottles in pubs and clubs.





·	procedures for risk assessing promotions such as ‘happy hours’ which may contribute to the impact on crime and disorder, and plans for minimising such risks.





·	the measures employed to prevent the consumption or supply of illegal drugs, including any search procedures and entry policies





·	where premises are subject to age-restrictions, the procedures in place to conduct age verification checks





·	the likelihood of any violence, public order or policing problem if the licence is granted





·	whether design of the premises has been considered having regard to reducing conflict and minimising opportunities for crime.





·	the measures taken to control admission to the premises and the use of and number of Security Industry Authority licensed door supervisors employed at the premises.





· 	any other such measures as may be appropriate, such as participation in a local pub watch scheme or other body designed to ensure effective liaison with the local community, subscription to dedicated security radio circuits  and other examples of industry best practice.





·	any representations made by the Police, or other relevant agency or representative. 








Where applicable, applicants must show that they can comply with the Home Office guidance Safer Clubbing in relation to the control of illegal drugs on their premises. They should agree a protocol with Safer Bristol on the handling of illegal drugs found on their premises.





It is recommended that applicants discuss the crime prevention procedures in their premises with the Licensing Team and the police before making a formal application.





Licences for any form of public entertainment will be subject to conditions to


prohibit entertainment (including film exhibitions) which are likely to lead to


disorder or stir up hatred or incite violence towards any section of the public on the grounds of colour, race, ethnic or national origin, disability, religious beliefs, sexual orientation or gender.





Public Safety


Responsible Applicants will detail in their operating plan steps they propose to ensure the physical safety of people using the relevant premises or place.





Applicants are encouraged to put forward occupancy figures that have been agreed in consultation with Avon Fire Authority and the Council's Building Control team. 


The purpose of imposing a maximum number of persons to be in the premises, or part thereof, at any one time is to ensure the safety of those persons at the premises and to ensure a safe means of escape from fire. Occupancy limits will be set for premises where regulated entertainment is being provided within the meaning of the Act, such as.:





·	Nightclubs


· 	Cinemas


· 	Theatres





Operating schedules should specify that every relevant place or premises will  be fitted with fire-fighting equipment, emergency lighting and an appropriate means of raising the alarm in the event of a fire; these measures should be agreed in consultation with the fire authority.





Prevention of Public Nuisance





The Council will require the applicant to demonstrate within their operating plan how they intend to prevent nuisance arising.





In considering an application, the Council will consider the adequacy of proposed measures to remove or effectively manage the potential for


nuisance and anti-social behaviour. 





The factors that the Council will particularly consider include:





· 	steps taken or proposed to be taken by the applicant to


prevent noise and vibration escaping from the premises, including


music,noise from ventilation equipment, and human voices. Measures  may include the installation of soundproofing, air


conditioning, acoustic lobbies and sound limitation devices





· 	steps taken or proposed to be taken by the applicant to


prevent disturbance by customers arriving at or leaving the


premises. This will usually be of greater importance between 10 p.m.  and 7 a.m. than at other times of the day.





· 	tsteps taken or proposed to be taken by the applicant to


prevent queuing (either by pedestrian or vehicular traffic). If some


queuing is inevitable then queues should be diverted away from


neighbouring premises or be otherwise managed to prevent disturbance or obstruction





· 	the steps taken or proposed to be taken by the applicant to ensure


staff leave the premises quietly





· 	the arrangements made or proposed for parking by patrons, and


the effect of parking by patrons on local residents





· 	the provision for public transport in the locality (including


taxis and private hire vehicles) for patrons





· 	the level of likely disturbance from associated vehicular movement





· 	the use of licensed gardens and other open-air areas





· 	the delivery and collection areas and delivery/collection times





· 	the siting of external lighting, including security lighting that is


installed inappropriately





· 	the impact on refuse storage and litter 





· 	the steps taken by the applicant to prevent fly posting advertising events at the premises 





· 	the history of the applicant in controlling anti-social behaviour and preventing nuisance.  





· 	the generation of odour, e.g. from the preparation of food.





· 	any other relevant activity likely to give rise to nuisance.





· 	any representations made by the Police, or other relevant agency or representative.





·	the history of previous nuisance complaints proved against the


premises, particularly where statutory notices have been served


on the present licensees.





Protection of children from harm








A number of specified "responsible authorities" will be notified of all licence variations and new applications.  These responsible bodies include the Police and the Fire authority.  They also include:





"A body which represents those who, in relation to any such area, are responsible for, or interested in, matters relating to the protection of children form harm, and is recognised by the Licensing Authority for that area for the purposes of this section as being competent to advise it on such matters"





The guidance issued by the secretary of state states that "A statement of Licensing policy should therefore indicate which body the licensing authority judges to be competent in this area and therefore to which applcaitions will need to be copied.  In most cases, this may be the Area Child Protection Committee.  However, in some areas the Committee's involvement may not be practical and the Licensing authority should consider alternatives.  For example, the local authority social services department.  It would be practical and useful for statements of licensing policy to include the correct descriptions of the responsible authorities in any area and appropriate contact details"





The council is advised however that it is not achievable within the provisions of the Act for the Council to decide in its statement of licensing policy which body should be the responsible authority for the protection of children.  This is because section 7(1) of the Act has the effect that this decision can only be made by the Licensing Committee.  The council can however make a recommendation to the committee and seeks through the consultation process to identify the body best placed to undertake this task so as to ensure the promotion of the licensing objective concerned with the protection of children from harm.





The Council emphasises that the protection of children is paramount.  Following consultation the council hopes to be well placed to make a strong recommendation to its Licensing committee which body should be approved to undertake this responsibility. The importance of the task and the potential burden its achievement places upon the chosen body should be recognised.  The council proposes that its Licensing committee should put in place mechanisms to monitor the effectiveness of the performance of this aspect of the regime.  It should take prompt and appropriate action should it appear that for whatever reason the committee is not receiving the advice the Act states it requires from the chosen responsible authority.


The Council expects that, whether or not alcohol is supplied or proposed to be supplied on or in the vicinity of the premises, operating schedules will identify:


¨	the extent to which it is proposed that children be admitted to the premises;


¨	the type of  regulated entertainment provided whilst children are present;


¨	whether it is proposed that unaccompanied children will be admitted.





Applicants who propose to admit children, particularly where they would not require them to be accompanied by a responsible adult, must be especially careful in ensuring their schedule fully and clearly sets out the nature of the activities for which permission is sought.  Further, the schedule should specify in sufficient detail (so as to enable the Licensing Committee and its advisors to judge their effectiveness) the measures and management controls proposed to protect children from harm. 








Nothing in the Council’s policy seeks to interfere with the right of a licence holder to preclude children from their premises 








Administration, exercise and delegation of functions





Guidance issued by the Secretary of state (paragraph 3.61) recommends that statements of licensing policy should indicate how the licensing authority intends to approach its various functions.  As far as functions which are not the responsibility of the Licensing Committee are concerned, the Council has published its constitution which includes detailed and comprehensive information about how the Council and its Executive approach the discharge of their functions. This Constitution accords with the relevant statutory provisions which deal with the discharge of functions, in particular the Local Government Acts of 1972 and 2000.





The discharge of functions by the new Licensing Committee, however, is not primarily governed by the Council’s constitution and the legislation referred to above.  The proceedings of the Licensing Committee and its ability to delegate its functions to sub committees and officers are contained in the Licensing Act itself itself; for example at sections 7, 9 and 10. 








The Council is aware that some commentators have expressed concern that the move away from Licensing Justices making decisions on the supply of alcohol will result in inappropriate party political considerations being brought to bear.  The Council would reassure that any such concerns would be misplaced in Bristol.  The Councils existing licensing committee must be appointed following nomination from political groups in accordance with the rules on political balance.  Notwithstanding this, it has, for many years, made a public statement at its annual meeting that its regulatory role will not be influenced by party political considerations and that no “party whip” will be applied on licensing matters.  There is no reason to believe that the new committee will adopt a different approach and of course the legislature has underlined the inappropriateness of party political considerations by not applying the political balance rules to this new committee.  The Council has secured professional training for members of this committee which will ensure a proper understanding of the nature of the process and the need to act with a view to achieving the purpose of the Act, including the promotion of the four licensing objectives.





Functions related to licensing functions





The Licensing Authority is allowed to arrange for for “related functions” to be carried out by its licensing committee (section 7(3) of the 2003 Act).  A related function is one which relates to a matter which stands referred to the Licensing Committee but is not a licensing function.  No detailed arrangements can be made through this policy but the Council states its agreement that those empowered to discharge non executive functions, be they Committees, sub committees or officers, should utilise the provision where they judge it appropriate.  Through this policy the Council recommends the  Executive leader consider making the same arrangements in respect of any of the functions for which she and her cabinet are responsible and which may fall into this category.  This may be considered particularly relevant  in respect of those functions of the Weights and Measures Authority which are contained in the Licensing Act 2003.





Section  7 (5) allows for the licensing authority to arrange for related functions to be considered together either by the Licensing Committee or by “another of its committees”.  This provision appears to assume that all related matters would fall within the responsibility of a Council committee.  In Bristol this is unlikely to be the case.  This is because, firstly, in accordance with Executive arrangements made under the provisions of the Local government Act 2000, many functions are no longer legally capable of being decided by Council committees.  Secondly, even where a matter is one which is legally capable of being the responsibility of a council committee, in practice most of the Council’s functions are discharged by officers and not by committees, in accordance with official guidance issued under the 2000 Act which anticipated an increase in officer delegation under the modernising regime.





Even where the provison may be of relevance there are likely to be practical obstacles to invoking these arrangements.  For example the time limits imposed in the Licensing Act in respect of determination of various applications may render it impractical to achieve the making of such arrangements. This is particularly so in respect of the requirement that there be reports passing between the two committees concerned before decisions can be reached.





It is therefore unlikely that Bristol will be well placed to take advantage of this provision on a regular basis.  However through this policy statement the Council makes clear that, where it is judged that the provision would aid effective decision making, then its officers are authorised to make the arrangements to put it into effect.  Applicants who are aware of related matters are requested to draw this to the attention of the Licensing officers, preferably before their application is lodged, so as to facilitate consideration of the decision making process in respect of all related matters at a sufficiently early stage to facilitate this provision being utilised where it would be of benefit to effective administration.





Sub delegation of functions by the Licensing Committee 





The Council considers that the Licensing committee is best placed to determine how its functions should be discharged within the constraints of the Licensing Act provisions.  The Council recommends that the committee consider these arrangements at its first meeting and that it review their effectiveness from time to time.  





frivolous and vexatious representations





The secretary of state has provided a table (3.63) in her guidance which the committee may find a useful starting point in its considerations.  However the Council would not recommend that the Licensing Committee follow the recommendation regarding the decision on whether a matter is “frivolous or vexatious”.   The secretary of state suggests this decision should be made by officers “in all cases”. The Council considers this is not appropriate. 





This provision of the new Act is unusual in a local authority context since it requires that the Licensing Authority form an opinion about representations received from interested persons who are not “responsible authorities” regarding whether or not those representations are “frivolous or vexatious”.  The Council’s normal practice, as reflected in its constitution, is to enable its citizens to make representations prior to decisions being taken even where, on the face of it, the representations appear to be irrelevant or frivolous.  It is only exceptionally (e.g. where representations would seek to incite racial hatred) that the Council would not allow them to made.  The decision maker would simply not take into account any representations made which are irrelevant; frivolous representations would of course fall into this category.  The Council therefore recognises that notifying its citizens in advance of making a determination that their representations are judged to be irrelevant on these grounds will be a challenge for its officers and members alike.  However the Council has no option but to apply the law and will not shirk this responsibility.





However deciding that interested citizens cannot be heard is a serious step to take, involving as it must judgments of  the Council’s human rights obligations together with other considerations.  This is a process from which elected politicians should not be excluded.  The Council agrees with the secretary of state that in a finely balanced case the maker of the representations should be given the benefit of the doubt.  The Council observes that the court uses its powers to prevent people participating in the legal process on this basis in only the most exceptional of cases.  The council expects this provision should also be exercised sparingly in the licensing context if the licensing authority is to remain within the confines of relevant statutory and common law provisions concerned with natural justice.  At the same time it should be underlined that in this case the licensing authority enjoys no discretion; if it judges the representations fall into this category then they cannot be treated as relevant representations and their maker cannot be heard on the application.





It may well be necessary to make this judgment in the context of the application as a whole in order to properly understand the nature of the representations of the interested party.  Further, representations may turn out to be poorly expressed rather than frivolous or vexatious.  The Licensing Authority should not lose sight of the fact that many residents are not experienced in making a case and it is not unknown for the full meaning of their concern to emerge during a hearing.  As officers will not have the authority to consider some applications at all, a review of the application as a whole could in some cases lead to them engaging in predetermination of issues outside of the scope of their legal or delegated authority.  





The Council therefore recommends to the licensing committee that it effect its delegations such that officers can only make this decision in those cases where officers would be empowered to go on to make the decision themselves if they judged the particular representations to fall into this category.  In all other cases it should be the body which will ultimately make the decision which should make this judgment.





Whichever person or body makes the decision it is particularly important that appropriate legal advice is sought before a final decision is made that the views of an interested party will not be heard, let alone taken into account, as they are judged to be frivolous or vexatious.








The film classification body





Section 20 of the Act enables the Council to specify the film classification body in the licence.  The film classification body means the persons designated under section 4 of the Video Recordings Act 1984 as the authority to determine suitability of video works for classification; this is the British Board of Film Classification (the BBFC).





Where the licence specifies the BBFC then admission of children must be restricted in accordance with any recommendations made by it.





Where the BBFC is not so specified, or where the licensing authority has notified the holder of the licence that subsection 3(b) of section 20 of the Act applies, then admission of children must be restricted in accordance with any recommendation made by the licensing authority.





The guidance issued by the secretary of state says the following:





“The BBFC invests considerable resources and expertise in the classification of films.  The secretary of state therefore recommends that licensing authorities should not duplicate this effort by choosing to classify films themselves.  The classifications recommended by the Board should be those normally applied unless there are very good local reasons for a licensing authlrity to adopt this role.”





The Council agrees with the secretary of state with regard to the expertise of the BBFC.  The Council also agrees that the Board’s classifications should be those which normally apply.  However the Council considers there may be very good local reason for not specifying the board in Bristol licences.  Bristol is an area with an active an innovative arts and cultural scene.  There are many examples of films exhibited in Bristol which do not have a BBFC classification and which are not intended to be exhibited widely or even beyond the Bristol area; in such cases the film maker may not judge it to be economic to seek classification form the Board.  In such cases it has been the practice in Bristol for the Council itself to view the material and indicate the appropriate classification having regard to the BBFC guidelines in order to ensure consitency.  The Council considers this practice to be of benefit to arts in the local area and that it does not undermine the licensing objectives to allow it to continue.





The BBFC should not therefore be specified.  Instead the Licensing Committee should enable its sub committees and/or officers to recommend classification and should publish its classification policy.  The classification policy should include the general application of the classification recommended by the BBFC where films have been submitted for classification.  Where the Council is asked to consider classifying films which have not been submitted to the BBFC then the council can if it wishes to do so consider issuing its own classification in respect of which the BBFC guidelines should be applied.  As this is a discretionary service and having regard to the cost to the Council tax payer which would otherwise arise, any such request should be processed only on payment of a non profit making charge.  A discretion would be retained under the classification regime of the council enabling it to refuse to consider an application for classification itself but instead recommending the film for submission to the BBFC.  This should be done in cases where the summary of the film suggests that it may be considered for a Restricted 18 classification. 





All premises licences permitting the exhibition of film should contain a condition permitting non classified films to be exhibited at the premises for the purpose of a private viewing by the Licensing Authority in its role as the classification body (but for no other purpose) in order to facilitate the effective implementation of this policy.








Licensing of Premises and Places


Where there are no relevant representations, the Council may only impose conditions in line with the operating schedule submitted by the applicant.  If the council agrees with relevant representations, the council may impose conditions which, in effect, would modify the applicant’s operating schedule to the extent that the Committee considers necessary for the promotion of the licensing objectives.     





The Policy is not intended to encourage the duplication of existing legislation and regulatory regimes which place obligations on employers and premises owners seeking licences under the Act.  The Council would therefore not encourage the imposition of conditions which serve no purpose other than to replicate existing controls.


  


However, where such controls do not exist, or where they fall short of what is reasonably required to promote the licensing objectives, it is proposed that the Licensing Committee should, where the law permits it to do so, impose conditions which do promote the achievement of those objectives.





Where there are relevant representations which persuade the licensing committee that the application cannot proceed as proposed, then the committee should consider if the problems identified can be overcome by means of imposing appropriate conditions in accordance with the statutory provisions.





If, however, the committee is satisfied that implementing the permissions contained in the licence would result in a criminal offence, the Council would generally refuse permission in order to promote the Licensing Objective.





In addition to mandatory conditions specified in the Act, other conditions may be tailored to the individual style and characteristics of the premises and events concerned. 





Where the Council is satisfied that to grant the licence as sought would result in a real risk of harm of the sort that the licensing objectives seek to prevent then refusal should be considered.  The health, safety, well being of the public must be of paramount importance.  





The Licensing Committee is encouraged to consider the appropriateness of conditions contained in the National Pool of Conditions issued by the Department of Culture, Media and Sport. Further information regarding these conditions can be found at www.dcms.gov.uk <http://www.dcms.gov.uk>; the Council considers these are a useful resource to the Licensing Committee in attaching conditions which are appropriate in the particular circumstances of the case.  However, the Council supports the Licensing Committee in utilising other conditions where that are judged reasonable and in particular where it is judged to be conducive to facilitate the promotion of a relevant statutory obligation.  The Licensing Committee should consider supplementing the national pool of conditions with a local pool of conditions directed at the particular circumstances in Bristol. 





control of flyposting and nuisance advertising





In Bristol there is a particular and widespread problem with illegal and nuisance advertising.  There are limited controls in place under planning law which make “flyposting” an offence; however those controls are inadequate as far as much nuisance advertising is concerned.  This is because the relevant planning regulations do not cover much of the activity which causes nuisance to residents and visitors alike, such as the flyers which litter our streets.  Also, the Council’s existing licensing committee has observed that some licensees leave the advertising of regulated entertainment in the hands of others, (e.g. events promoters), which can result in the licensees themselves not being answerable for crime which relates to activity on their premises.  The new Act is based upon most licensees being responsible and law abiding. 





“The Council considers that a responsible licensee will ensure that the licensing objectives (particularly those relating to crime and disorder and public nuisance) are promoted.   or which results in the commission of offences.  To this end, a responsible licensee should take all reasonable steps and exercise due diligence to ensure advertising of licensable activities does not cause nuisance or annoyance or which results in a criminal offence”





The Council therefore proposes that the Licensing Committee be encouraged to impose a condition to that effect in every case where the regulated entertainment involves music/dance or similar entertainment and where such a condition would be consistent with the applicant’s operating schedule.





The council hopes that responsible applicants will want to work with the Council in tackling nuisance and criminal advertising and will play their part by submitting operating schedules consistent with this objective.





Where the council believes the applicant’s operating schedule is not consistent with tackling nuisance and criminal advertising and where relevant representations have been made, a condition should generally be imposed wherever judged necessary to promote the Licensing Objectives.








Cumulative Impact





Cumulative impact is defined in the guidance as ‘the potential impact on the promotion of the licensing objectives of a significant number of licensed premises concentrated in one area. For example, the potential impact on crime and disorder or public nuisance in a town or city centre of a large concentration of licensed premises in that part of the local licensing authority area. The cumulative impact of licensed premises in the promotion of the licensing objectives is a proper matter for a licensing authority to consider in developing its licensing policy statement’.


 


The Council’s existing Licensing committee, which deals with public entertainment licensing, has received representations from the Chief Constable for the area in connection with applications made for licensing of  establishments in the Force’s Cabot Sector (which is primarily the city centre area). This sector is geographically the smallest sector within the Avon and Somerset Police Force area but has the highest concentration of licensed premises. The Chief Constable believes that there is now an over intensification of licensed premises in this area.  A copy of the evidence his officers have presented to the Council in support of their view that further licenses should not be issued in this area is contained at Appendix B.





The Council must obviously consider very carefully the views of the Chief Constable with regard to the promotion of the prevention of crime and disorder.  Moreover the council has a statutory duty to work with the Police to prevent and detect crime.  The council is now considering the adoption of a cumulative impact policy for the city centre area.





If such a policy were adopted it could not be an absolute bar to new licences being issued.  Applicants are entitled to seek any of the permissions available to them in the Act and the Council does not in this policy intend to prevent applicants from exercising their statutory rights.  Each application will  be considered on its own merits, within the constraints of the legislation and having due regard to the relevant guidance and policy.





Content of Regulated Entertainment





The Act prohibits the council from seeking to regulate the content of the performance of a play (Section 22). The council will not therefore be able to adopt a policy which permits this and consultees are asked therefore not to make representations to that effect.





However no such prohibition is contained in the Act in relation to other forms of regulated entertainment.  This does not mean that the Council has a free hand to control the content of regulated entertainment.  As previously stated  the Council is not able to impose conditions which are not consistent with the applicant’s operating schedule unless relevant representations have been made.  Even where such representations are made and the Licensing Committee is satisfied they are well made, due regard would need to be had to the secretary of state’s guidance.  Through this policy the council supports the Licensing Committee in deciding to depart from that guidance where there is good reason to do so.





Under the current regime the Council does restrict the content of entertainment in some cases.  For example the council controls the use of pyrotechnics; it generally prohibits full nudity in performances of striptease style entertainment and none of its licensed cinemas is authorised to exhibit R18 rated films.





Many of these controls will carry forward into the new regime in the form of “grandfather rights” which will, put simply, enable holders of existing licences to convert to the new regime on the same basis as they enjoy under the old regime.





Existing licensees will be able to apply to vary the terms of their licence, including seeking removal of existing restrictions on the content of entertainment.  Such applications will have to be considered in accordance with the new legislation and having due regard to the guidance and to this policy.





Licence holders will be required to ensure that they and their premises comply at all times with any conditions attached to a licence.








Licensing Hours





After the first appointed day, 7 February 2005, applications to convert existing licences into Premises Licences, subject to any existing conditions or restrictions, will be approved if there is no intervention from the police on crime and disorder grounds.





Existing licensees will have the chance to apply to vary the conditions on their new style licence.  Some applicants may take this opportunity to seek more flexibility in their operating hours. If an applicant applies to operate at hours beyond those that would normally apply in the area then this may prompt those likely to be affected to make representations; this in turn will usually prompt a hearing.  





It is proposed that as a matter of policy such applications should be granted  by the Licensing Committee if they are satisfied that the promotion of the licensing objectives will not  be undermined. 





The applicant would need to demonstrate fully in their operating plan what steps they would take to ensure that they achieve the promotion of the licensing objectives. It is suggested that the Licensing Committee, when considering each application on its merits, should have particular regard to the following factors:  





·	Whether the licensed activities are likely to cause an adverse impact, especially on local residents, and what, if any, appropriate measures are proposed to prevent it;





·	Whether there will be a substantial increase in the cumulative adverse impact on an adjacent residential area;





·	Whether there is a suitable level of public transport accessibility to and from the premises at the appropriate times;





·	Whether the activity will be likely to lead to a harmful and unmanageable increase in the demand for car parking in any surrounding residential streets suffering from high levels of parking stress.  





·	Whether the premises have an authorised or lawful use under Town and Country planning legislation.





·	Whether there have been any representations made by the Police, or other relevant agency or representative.





The Council’s policy will not seek to prevent shops, stores and supermarkets providing sales of alcohol for consumption off the premises at any times when the retail outlet is open for shopping unless satisfied following the statutory process prompted by the receipt of relevant representations that there are good reasons based on evidence for restricting those hours.








Children and alcohol





An unaccompanied child (i.e. somebody under the age of sixteen who is not accompanied by a person over the age of eighteen) must not be allowed into any premises which are "exclusively or primarily used for the supply of alcohol for consumption on the premises".  





Whether or not premises with a mixed use are "exclusively or primarily used" is a matter of judgment and will depend upon the particular circumstances of the case.  The guidance makes it clear that this does not mean that where the supply of alcohol is not the exclusive or primary use then children should automatically be given access.  Each case must be considered on its own merits.





Where it is appropriate and permisable the Licensing committee should impose conditions that restrict children from entering all or part of any  premises licensed to supply alcohol:





· at certain times of the day and/or





· when certain licensable activities are taking place and/or





· where there is an age limitation (over 18)





· unless accompanied by an adult.





Examples of premises where these conditions may be considered


include premises where:





·	there is entertainment of an adult nature provided:





· 	the premises have a reputation for under-age drinking and/or there have been convictions for age related alcohol offences;





· 	there is a known association with drug taking or dealing;





·	there is a significant element of gambling on the premises;





· 	there is a presumption that children under 18 should not be allowed (e.g. to nightclubs, except when under 18 discos are being held);





· 	there are licensable activities appealing to minors/children under 16 taking place during times when children under 16 may be expected to be attending compulsory full-time education.








The Council will expect premises to provide an adequate number of staff specifically to ensure children’s safety and to control their entrance and exit.





Conditions may be imposed on licences for premises where children will


be present at places of public entertainment to the effect that a sufficient number of adults must be present to control the entrance and exit (including safe transport home) and to ensure the safety of children in the premises. 





The Council will expect operating plans to specify the measures and management controls in place to prevent alcohol being served to children, other than in those limited circumstances permitted under the Act.





Children and films





The Council will expect the operating schedule for premises with film exhibition to include a stipulation that children will be restricted from viewing age-restricted films classified according to the recommendations of the British Board of Film Classification or the Licensing Authority as appropriate.





Restricted 18 category films





The current law





The British Board of Film classification guidelines for awarding an R18 certificate can be viewed here (www.bbfc.co.uk <http://www.bbfc.co.uk> and select the R18 logo).  R18 films may be exhibited in sex cinemas/sex shops where the terms of the sex cinema/sex shop licence permit this.  Sex shops and sex cinemas are licensed under legislation which is NOT being replaced by the provisions of the Licensing Act 2003.





The BBFC has statutory powers to designate videos so as to ensure that those rated R18 may only be sold through licensed sex shops.  However, under the current regime the BBFC has no statutory power to control where an R18 film may be shown to an audience.  It is local authorities, in exercise of their powers under the Cinemas Act, which decide what category of films may be exhibited in licensed cinemas in their area.





It is therefore possible under existing law for a cinema licensed under the Cinemas Act to be permitted to exhibit R18 films.  Under the Cinemas Act it is entirely a matter for local authorities to decide whether any premises should be permitted to show any R18 film.   Where this is permitted the Councils are encouraged, through official guidance issued under that Act, to impose additional conditions which strictly regulate the circumstances in which R18 films can be exhibited. It recommends the imposition of strict conditions whenever this is to be allowed, which are expressed to be the bare minimum that Local Authorities should attach.








However none of the cinemas currently licensed under the Cinemas Act in the Bristol area is permitted to exhibit films which carry an R18 certificate.  





The new law





The provisions under which the guidance above was issued are due to be repealed and the council will need to have regard to the secretary of state’s guidance under the Licensing Act 2003 when considering applications concerned with the exhibition of films. 





That guidance states (at paragraph 7.56) that a Restricted 18 film is one classified by the BBFC as being “passed only for viewing by persons aged 18 years or over who are members of a properly constituted club or their guests aged 18 or over”





The Council considers that the secretary of state is here anticipating that most authorities (as indeed is the case in Bristol) have followed the strong guidance issued under the Cinemas Act in respect of the showing of R18 films in licensed cinemas.  However that guidance will no longer be applicable once the statutory provisions it was issued under are repealed.





Whilst the Council does not seek to encourage applications to show R18 rated films, it recognises the right of any applicant to make any application allowed under the Licensing Act 2003.  It is therefore appropriate for the Council to state in its policy its approach to such applications.





Given the explicit nature of the content of films classified as R18 the council considers that they are suitable for showing only in suitable premises and under restricted “club” conditions.  In order to give effect to this, the Council considers that the Licensing Committee should include in its local pool of conditions a set of conditions based upon those contained in Annex B to Home Office circular 98 of 1982.  (A copy of the full conditions is available on request from the Licensing Team at the address on the front cover of this draft policy)





These conditions ensure that where R18 films are permitted they can only be shown when the cinema has, in effect, turned itself into a “club” for the purpose of restricting admission to members only, who must have enrolled at least 24 hours in advance of the exhibition.  Membership must be restricted to those aged over 18 and a film in the Restricted 18 category may not be shown in a multi screen complex at any time when people under the Age of eighteen are being admitted to other exhibitions at the premises unless an entirely separate entrance is provided and other facilities are completely segregated. Persons aged under 18 would not be permitted to be employed in any capacity in the premises and membership rules would have to include matters specified in the conditions.  The content of advertising should also be subject of an appropriate condition.





The Council considers the above approach serves to promote the licensing objectives.


  


Any applicant seeking to be permitted to exhibit films in the Restricted 18 category is therefore encouraged to discuss their proposed application at an early stage with the responsible authorities, in particular the Chief constable and the body responsible for advising the Licensing Committee about the protection of children from harm.  Where representations are received in respect of an application to exhibit films in the Restricted 18 category then the application will be subject to anxious scrutiny, in particular where the operating schedule does not include the steps reflected in the conditions outlined above or where it is proposed that the supply of alcohol should also be permitted,
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